STATE OF W SCONSI N

BEFORE THE W SCONSI N EMPLOYMENT RELATI ONS COVM SSI ON

W SCONSI N STATE EMPLOYEES UNI ON ( WSEU)
AFSCVE, COUNCI L 24, AFL-CIO

Conpl ai nant . Case 265
: No. 42005 PP(S)-153
VS. : Decision No. 26031-B
STATE OF W SCONSI N, :
Respondent .
Appear ances:
Lawton & Cates, S.C., Attorneys at Law, by M. Richard V. Gaylow 214 West
Mfflin Street, Madi son, W sconsin 53703- 2594, for t he
Conpl ai nant .

M. David J. Vergeront, Legal Counsel, Department of Enployment Relations, 137
East WIlson Street, P.QO Box 7855, Midison, Wsconsin 53707-7855,
for the Respondent.

CRDER AFFI RM NG EXAM NER S FI NDI NGS COF FACT,
CONCLUSI ON CF LAW AND ORDER

On July 24, 1992, Examiner Jane B. Buffett issued Findings of Fact,
Concl usion of Law and O der with Acconpanying Menorandum in the above natter
wherein she concluded that the State of Wsconsin had committed unfair |abor
practices wthin the nmeaning of Sec. 111.84(1) (e) and derivatively
Sec. 111.84(1)(a), Stats. On August 11, 1992, the State of Wsconsin filed a
petition with the Wsconsin Enploynent Relations Conm ssion seeking review of
the Exam ner's decision pursuant to Secs. 111.84(4) and 111.07(5), Stats. The
parties thereafter filed witten argunent in support of and in opposition to
the petition, the last of which was received on Cctober 5, 1992.

Having reviewed the record and being fully advised in the prem ses, the
Conmi ssi on nmakes and i ssues the foll ow ng

ORDER 1/

1/ Pursuant to Sec. 227.48(2), Stats., the Conmi ssion hereby notifies the
parties that a petition for rehearing may be filed with the Commi ssion by
followi ng the procedures set forth in Sec. 227.49 and that a petition for
judicial review namng the Comm ssion as Respondent, may be filed by
followi ng the procedures set forth in Sec. 227.53, Stats.

227.49 Petitions for rehearing in contested cases. (1) A petition for
rehearing shall not be prerequisite for appeal or review. Any person
aggrieved by a final order may, within 20 days after service of the
order, file a witten petition for rehearing which shall specify in
detail the grounds for the relief sought and supporting authorities. An
agency nmay order a rehearing on its own notion within 20 days after
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service of a final order. This subsection does not apply to s.
17.025(3) (e). No agency is required to conduct nore than one rehearing
based on a petition for rehearing filed under this subsection in any
contested case.

227.53 Parties and proceedings for review (1) Except as otherw se
specifically provided by law, any person aggrieved by a decision
specified in s. 227.52 shall be entitled to judicial review thereof as
provided in this chapter.

Cont i nued
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The
af firned.

Exam ner's

Fi ndi ngs

of Fact, Conclusion of Law and Oder are

G ven under our hands and seal at the Gty

of Madi son, Wsconsin this 11th day of
Decenber, 1992,

W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WIiTiam K. Strycker, Conmm ssi oner
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1/

Not e:

Cont i nued

(a) Proceedings for review shall be instituted by serving a
petition therefore personally or by certified nail upon the agency or one
of its officials, and filing the petition in the office of the clerk of
the circuit court for the county where the judicial review proceedings
are to be held. Unless a rehearing is requested under s. 227.49,
petitions for review under this paragraph shall be served and filed
within 30 days after the service of the decision of the agency upon al
parties under s. 227.48. If a rehearing is requested under s. 227.49
any party desiring judicial review shall serve and file a petition for
review wi thin 30 days after service of the order finally disposing of the
application for rehearing, or within 30 days after the final disposition
by operation of law of any such application for rehearing. The 30-day
period for serving and filing a petition under this paragraph conmences
on the day after personal service or nmailing of the decision by the
agency. If the petitioner is a resident, the proceedings shall be held
in the circuit court for the county where the petitioner resides, except
that if the petitioner is an agency, the proceedings shall be in the
circuit court for the county where the respondent resides and except as
provided in ss. 77.59(6)(b), 182.70(6) and 182.71(5)(g). The proceedi ngs
shall be in the circuit court for Dane county if the petitioner is a

nonresident. If all parties stipulate and the court to which the parties
desire to transfer the proceedings agrees, the proceedings nmay be held in
the county designated by the parties. |If 2 or nore petitions for review

of the sane decision are filed in different counties, the circuit judge
for the county in which a petition for review of the decision was first
filed shall determ ne the venue for judicial review of the decision, and
shal |l order transfer or consolidation where appropriate.

(b) The petition shall state the nature of the petitioner's
interest, the facts showing that petitioner is a person aggrieved by the
decision, and the grounds specified in s. 227.57 upon which petitioner
contends that the decision should be reversed or nodified.

(c) Copies of the petition shall be served, personally or by
certified mail, or, when service is tinely admtted in witing, by first
class mail, not later than 30 days after the institution of the

proceeding, upon all parties who appeared before the agency in the
proceedi ng in which the order sought to be reviewed was made.

For purposes of the above-noted statutory time-limts, the date of

Conmi ssion service of this decision is the date it is placed in the mail (in
this case the date appearing inmediately above the signatures); the date of
filing of a rehearing petition is the date of actual receipt by the Conm ssion

and

the service date of a judicial review petition is the date of actua

recei pt by the Court and placenent in the mail to the Conmi ssion.
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STATE OF W SCONSI N

MEMORANDUM ACCOVPANYI NG ORDER AFFI RM NG EXAM NER S
FI NDI NGS OF FACT, CONCLUSI ON CF LAW AND ORDER

In its conplaint, Wsconsin State Enployees Union (WSEU) asserted that
the State of Wsconsin (State) had violated the parties' collective bargaining
agreenent by failing to pay certain enployes an anount of noney equal to the
val ue of certain unused conpensatory tine which was outstanding on May 1, 1988.

During hearing, the parties agreed to the follow ng statement of issues:

| ssue: If an enployee who did not receive cash
in lieu of accrued 1987 conpensatory tine subsequently
uses any of that accrued conpensatory tine as time off
with pay, is that enployee also entitled to receive a
cash equivalent for the tine off with pay that he
al ready has taken?

And subissues of that are: is the resolution the
sane if, a) an enployee was instructed to carry over
certain conpensatory tinme as opposed to receiving cash
in lieu and/or, b) an enployee desired to carry over
certain conpensatory tinme as opposed to receiving cash
inlieu.

The Exam ner's Deci sion

The Exam ner concluded that the parties' collective bargaining agreenent
obligated the State to make cash paynments to enployes for the value of
conpensatory tine which the enployes had carried over from 1987 and which
remai ned unused as of May 1, 1988. Applying this contractual obligation to the
enpl oyes in question, the Exam ner determned that the State's failure to nmke
these paynents constituted wunfair [labor practices within the neaning of
Secs. 111.84(1)(e) and derivatively 111.84(1)(a), Stats.

As to the question of how to renedy this unfair |abor practice, the
Exami ner first considered the question of what remedy was appropriate for those
enpl oyes who voluntarily utilized carried-over conpensatory time after
May 1, 1988. As to these enployes, the Exam ner concluded that because the
enployes had voluntarily taken tinme off, said enployes had received
conpensation for the conpensatory time and had thereby been nade whole. Thus,
she did not order the State to make cash payouts to these enpl oyes.

However, as to those enployes who were conpelled to take tine off wth
pay by their supervisor, the Exami ner concluded that it was appropriate to
order the State to nake the cash paynent for the 1987 conpensatory tine

outstanding as of My 1, 1988. In reaching this conclusion, the Exanm ner
rejected the State's argunent that she was thereby granting the enployes a
wi ndfall and providing punitive relief. The Exam ner reasoned in this regard

that double paynment is not inherently punitive, citing instances in which an
enployer is ordered to nake an inproperly discharged enpl oye whol e despite the
fact that the enpl oyer has already paid another enploye to performthe work in
guesti on. The Exam ner acknow edged that, contrary to a discharge situation,
the sane enpl oye was receiving both conpensatory time and cash paynents in the
instant matter. However, she determ ned that because it was the State who
chose to conpel the enployes to take tinme off with pay rather than naking the
cash paynent to which the enployes were entitled, the State, not the enployes,
shoul d bare the burden of the nonetary | oss.
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Positions of the Parties

The State concedes a violation of the contract, as found by the Exani ner,
but asserts that the Exam ner erred as to the question of renedy. The State
asserts that the Examiner's Order provides an inproper windfall for the two
enpl oyes who did not voluntarily schedul e conpensatory tine off.

The State asserts that the involuntary nature of the use of conpensatory
time is not a valid distinction which warrants the renedy ordered by the
Exam ner. The State contends that any analogy to the remedy in an inproper
di scharge case is flawed because, as acknowl edged by the Examiner, the
di scharged enploye has not received any benefit or renedy prior to
reinstatement with back pay while the enployes in question have already
received time off with pay for the conpensatory tine in question. The State
asserts that the enployes in question have already been made whol e and contends
that any obligation to make cash paynents is thus inproper. The State argues
that the best analogy for the purposes of remedy would be those instances in
whi ch enployes are forced to take vacations at tines different than they
desire. The State asserts that in such instances enployes are not typically
conpensat ed.

Gven the foregoing, the State asks that the Exam ner's decision be
reversed to the extent it directs the State to make any cash payments to the
two enpl oyes in question.

WBEU urges the Commission to affirm the Exam ner. WSEU notes that the
State does not contest its obligation to make the cash paynments nor the fact
that the paynents were not nade. Thus, WSEU argues it is clear the enployes
who were forced to utilize conpensatory tinme after May 1, 1988 are entitled to
receive the cash value of accrued conpensatory tinme as of May 1, 1988.

WBEU urges the Commission to reject the State's argunent that the renedy
in question is punitive. WSEU contends that the Exam ner convincingly
responded to the State's argunent in this regard through her analogy to
wrongful term nations.

WSEU al so argues that the remedy should be considered in light of the
broad authority of the Conm ssion to fashion renedies that will effectuate the
purposes of the State Enploynment Labor Relations Act. WSEU asserts that the
State's position in this proceeding oversinplifies the goal of the Commi ssion's
remedi al powers. WBEU argues that the Comm ssion can legitimtely consider not
only the inpact upon the enployes but also the need to encourage | abor peace by
giving the State an incentive to avoid conmitting the unfair |abor practice
agai n. In this regard, WSEU notes that if the State's position as to renedy
were upheld, the State woul d have violated the collective bargaining agreenent
wi thout taking any responsibility for the consequences of its action. Thus,
WSEU asserts that the remedy in question is appropriate in part because it
deters the State fromcomitting the unfair |abor practice in question again.

Gven the foregoing, the WSEU argues the Exanminer's Oder should be
af firmed.

D scussi on

W affirm the Exam ner. Contrary to the argunent of the State, the
remedial distinction drawn by the Examiner between those enployes who
voluntarily utilized conpensatory time and those who were conpelled to use
conpensatory tinme is persuasive and appropriate. Both groups of enployes were
i nproperly denied cash paynents to conpensate them for accrued conpensatory
time. Those enployes who subsequently chose to use the accrued tine after the
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State failed to make the required paynents can reasonably be seen as having
elected to take tine off in lieu of cash and to have thereby extinguished their
remedial claim However, where the use of conpensatory tinme was conpelled, the
entitlement to the cash paynment renmins. 2/ These enployes did nothing to
| essen their claimto the contractually established cash benefit.

Further, as argued by WSEU, it is entirely appropriate for the Conmm ssion
to exercise renedial authority in ways which ensure that the w ongdoer does not
profit fromits conduct and that future violations are deterred. 3/ Here, if
the cash paynents in question were not ordered as relief, the State would have
profited fromits act of conpelling enployes to utilize conpensatory tine and
woul d not be deterred from such future conduct.

Gven the foregoing , we are satisfied that the Examner's renmedy was
appropriate and we have affirmed same.

Dated at Madi son, Wsconsin this 11th day of Decenber, 1992.
W SCONSI N EMPLOYMENT RELATI ONS COWM SSI ON

By A Henry Henpe /s/
A. Henry Henpe, Chairperson

Her man Torosi an /s/
Her man Tor osi an, Comm ssi oner

WIlliamK. Strycker /s/
WIilTiam K. Strycker, Conm ssi oner

2/ Unlike the wvacation denial analogy proffered by the State, the
contractual right in question is receipt of a cash payout not when tine
off can be utilized. Thus, although the State is correct that nonetary
paynents are seldom ordered by grievance arbitrators to renedy vacation
schedul i ng di sputes, the State's analogy is not apt.

3/ Sonerset School District Dec. No. 26742-B (WERC, 4/92).
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